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MR REGISTRAR JONES:

1. The Applicants carried on a business as partners trading under the name of “Newtons 
of Guildford” (“the Partnership”) until the Partnership was wound up in the County
Court of Guildford on 14 October 2016.  They wish to be involved in the management 
of Newtons Coaches Limited (“Newco”). Newco is owned by their respective wives, 
who are also its directors. Newco has purchased the Partnership’s goodwill for 
£60,000, a consideration approved by valuers. The liquidators of the Partnership have 
raised no objections to that purchase or to the Applicants being involved in the 
management of Newco,

2. The Applicants are concerned that section 216 of the Insolvency Act 1986 (the 
provision restricting re-use of company names) may apply to them with the result that 
they need permission of the court to participate in the management of Newco or will 
otherwise be committing a criminal offence should they do so. Plainly the names of 
the Partnership and of Newco are similar.

3. They do not accept that is correct but the Secretary of State for Business Energy and 
Industrial Strategy contends that section 216 does apply. The reasons are explained in 
a letter dated 21 November 2016 from the Insolvency Service which also states that 
the Secretary of State does not object to permission being granted provided notice of 
the order is given to the creditors of the Partnership. The Secretary of State did not 
attend the hearing for permission but his written case is as follows:-

The Insolvent Partnerships Order 1994 operates to apply provisions of the IA 1986 and the 
CDDA 1986, with appropriate amendment set out in the schedules to the Order, to 
partnerships.

Partnerships are usually wound up under Article 7 of the Insolvent Partnerships Order 1994 
and as such are wound up as unregistered companies for the purposes of the IA 1986. Article 
7 states the provisions of Part V IA 1986 shall apply in relation to the winding up of an 
insolvent partnership as an unregistered company.

Section 216 will only apply if a company – referred to in s216 as ‘the liquidating company’ –
has gone into insolvent liquidation. In the context of s216, the expression ‘company’ extends to 
a company capable of being wound up under Pt V of IA 1986 (s 216(8)).

As a partnership is an unregistered company for the purposes of Part V IA86, s216 would 
consequently apply.”  

4. Mr Prentis within extremely clear and concise written and oral submissions argues 
that such a construction would be contrary to the normal meaning of the words used 
by section 216 and to its purpose. I accept his submissions. 

5. The starting point is the basic premise that the Partnership was the trading business of 
two individuals with personal liability for its debts. It was not a business carried on by 
a vehicle with limited liability. That is not altered by the fact that a partnership 
business can be wound up under Part V of the Insolvency Act 1986, as modified by 
the Insolvent Partnerships Order 1994 (see Schedule 3, Part 1, paragraph 2).

6. That leads to the mischief or purpose of section 216. Its provisions were introduced 
by the Insolvency Act 1985 to avoid the abuse succinctly identified by Mr Justice 
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Lewison, as he then was, in First Independent Factors & Finance Limited v Ian 
Josef Mountford [2008] EWHC 835, [2008] 2 B.C.L.C. 297 as follows:-

“[17] The principal target of sections 216 and 217 is what is often called the ‘phoenix 
syndrome’. The ‘phoenix’ problem results from the continuance of the activities of a failed 
company by those responsible for the failure, using the vehicle of a new company. The new 
company, often trading under the same or a similar name, uses the old company's assets, often 
acquired at an undervalue, and exploits its goodwill and business opportunities. Meanwhile, 
the creditors of the old company are left to prove their debts against a valueless shell and the 
management conceal their previous failure from the public. The phoenix company rises out of 
the ashes of the defunct company. 

7. That description of purpose is endorsed by the decision of Mr Justice Chadwick, as he 
then was, in Penrose and Another v Secretary of State for Trade and Industry 
[1996] 1 WLR 482 through his identification of the two principal requirements to be 
satisfied if permission is to be granted. First the court must be satisfied that the 
business of the old, insolvent company has not been acquired by the new company at 
an undervalue. Second, that creditors of the old company are not misled into believing 
there has been no change in corporate vehicle. The learned judge also explained that 
section 216 and the exceptions to its application within the Insolvency Rules did not 
consider any mischief arose if the company having a prohibited name is not a phoenix
(see pages 489G – 490B). 

8. It is of course the case that partners can use a limited company to purchase the 
partnership business, potentially at a low value, whether before or after winding-up of 
the partnership and as a result exploit its goodwill and business. However, there are 
three important distinctions between this scenario and the transfer through purchase of 
a business between limited liability vehicles. 

9. First, the partners will remain personally liable for the debts of the partnership. 
Second, the bankruptcy of the partnership and therefore any failure in management of 
the partnership business will not be hidden. Third, the new business will not appear to 
be the same because it will now be the business of a limited company. The mischief 
therefore does not apply to partnerships which are not limited liability partnerships.

10. However, consideration of the mischief giving rise to a statutory provision is only one 
of the tools of construction, albeit an important one. As Mr Justice Lewison explained 
in First Independent Factors & Finance Limited v Ian Josef Mountford (above):-

"However, although the ‘phoenix syndrome’ is the principal target of the sections, the words 
of the sections encompass factual situations that cannot be described in those terms. The court 
should not adopt a strained interpretation of the words of the statute simply in order to confine 
its operation to true cases of phoenix syndrome: Ad Valorem Factors Ltd v Ricketts [2004] 1 
All ER 894 . As Mummery LJ made clear in that case, Ad Valorem Factors Ltd v Ricketts itself 
was not a phoenix case, yet the director was liable… [The section] should be construed to 
include transactions which are not within those sections on their fair interpretation. Moreover, 
since section 216 (3) refers expressly to ‘such circumstances as may be prescribed’ the 
sections should be construed together with the rules so as to produce a rational and coherent 
scheme ...”.

11. The only wording which might result in section 216 applying to a partnership appears 
in sub-section (8). Until then, the section is only to be applied “where a company (the 
liquidating company) has gone into insolvent liquidation” (see subsection (1)). Nor is 
this altered by any wording within section 217, which identifies the personal liability 
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flowing from breach of section 216, or Rules 4.226 - 4.230 of the Insolvency Rules 
1986, which contain the exceptions to section 216. The only provision which might 
assist the Secretary of State’s contention, as is recognised by the Insolvency Service, 
is section 216 (8). 

12. Subsection (8) provides:-

In this section ‘company’ includes a company which may be wound up under 
Part V of this Act” (my underlining).

13. Subsection (8) therefore applies section 216 to any company which may be wound up 
under Part V, namely unregistered companies. As mentioned above, a partnership 
may be wound up under Part V of the Act but that does not make the partnership “a 
company”. 

14. Unregistered companies are defined as including “any association and any company, 
with the exception of a company registered under the Companies Act 2006 in any part 
of the United Kingdom”. In principle this applies to any company which has chosen 
not to obtain corporate status by registration and, of course, a partnership cannot do 
that. In practice it will apply to: foreign companies with a relevant connection to this 
jurisdiction, for example by carrying on business; companies incorporated by private 
Act of Parliament; and bodies for whom there is no specific winding up legislation, 
such as unregistered friendly societies. It does not apply to a partnership.

15. It may be noted as historical detail that some partnerships had been included in the 
definition of an “unregistered company” under section 665 of the Companies Act 
1985, namely any partnership except one which consisted of less than 8 members and 
was not a foreign partnerships, or a limited partnership registered in England and 
Wales or Northern Ireland. Therefore, even whilst that provision was in force, which 
was before the commencement of the Insolvency Act 1986 and therefore section 226, 
the Partnership was not an unregistered company. However, the repeal of section 665 
from 29 December 1986 by the Insolvency Act 1986 is entirely consistent with the 
conclusion that partnerships are not companies (registered or unregistered) for the 
purposes of construing section 226.  

16. In my judgment the natural meaning of the words used in subsection (8) combined 
with the mischief/purposive background explained above lead to the conclusion that 
section 216 does not apply to a partnership but only to “a company” which may be 
wound up under Part V of the Insolvency Act.

17. The following additional submissions of Mr Prentis also support that conclusion:-

17.1 First, subsection (8) as construed above has a purpose. It is needed because 
otherwise directors of unregistered companies which have gone into insolvent 
liquidation would be excluded from the ambit of section 216. Without 
subsection (8) section 216 would only apply to companies registered under the 
Companies Act 2006 in England and Wales of Scotland. That is because 
section 216 is within Part IV of the Act and Part IV only applies to those 
companies (see section 73(1)). Unregistered companies are wound up under 
Part V. There would be no sense in so limiting the ambit of section 216 and 
hence the inclusion of subsection (8).
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17.2 Second, whilst Part V is modified to include a partnership within the definition 
of “unregistered company” for the purposes of winding up, it is expressly 
provided that the modification is only for the purposes of Part 5 (see section 
220 of the Insolvency Act as modified by Paragraph 2 of Part V to Schedule 3 
of the Insolvent Partnerships Order 1994 pursuant to article 7 of the Insolvent 
Partnerships Order 1994). That modification does not transform a partnership 
into “a company” for the purposes of subsection (8). 

17.3 Third, the conclusion is supported by the contrast which can be drawn with 
limited liability partnerships. They are made subject to the provisions of Part 
IV of the Insolvency Act including section 216 and as a result are to be treated 
as a company for the purposes of section 216(1) (see Regulation 5(1) and 
(2)(a) of the Limited Liability Partnerships Regulations 2001). There is every 
reason to apply section 216 to a partnership of limited liability because the 
mischief identified above may arise.  

18. In reaching this decision I have taken account of paragraph 28 of the judgment of Mr 
Justice Lewison (above). This was referred to me by Mr Prentis both in support of his 
submissions and as a matter that should be drawn to the attention of the court. He was 
right to do so but in my judgment this paragraph addresses a specific submission 
which does not apply directly to this case and it does not affect or alter my decision.

19. My decision is that section 216 of the Insolvency Act 1986 does not apply to the 
Applicants as partners of a partnership that has been wound up.

Order Accordingly
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