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In this scenario, the acquisition of assets exposed 
to environmental liability risks must be handled 
with caution, since the claim for the recovery of 
an environmental damage may involve high costs 
of remediation and give rise to the piercing of the 
corporate veil.

Accordingly, it is critical to carry out an independent 
technical assessment on the sites involved in an 
acquisition transaction before closing a deal, in order 
to verify the existence of potential contamination for 
instance, and, if applicable, verifying its extension 
and quantifying the costs involved. The findings 
of the environmental technical assessment shall be 
addressed on the transaction documents by means 
of the inclusion of representations and indemnity 
provisions. The establishment of an escrow account 
dedicated to the remediation of the contamination is 
one example of a precautionary measure. Regardless 
of the form the transaction takes, it is essential that 
creditors and the judicial trustee are fully aware of 
the extent of the damages and can consider taking 
measures to prevent the worsening of already existing 
environmental damages.

Notes
1 Environmental action. Campinas. Residencial Parque Primavera  

I and II. Chemical contamination of soil and groundwater. Liability. 
Remediation. 1. Interlocutory Appeal. Passive legitimacy. The 
polluter is obliged to repair the degraded environment, regardless 
of fault, according to the s 14 ss1 of Federal Law No 6.938/81 (...). 2. 
Environmental damage. The technical studies ratified by CETESB [the 
São Paulo State Environmental Agency] and presented by Arcadis, the 
company hired with consent of the parties to conduct the investigation 
and remediation of the damage, are enough to prove the existence 
of environmental damage. The existence and proof of the damage 
are sufficient for the conviction of the defendants, whose liability is 
independent of its dimension, which can be relegated during the 
execution phase of the process. 3. Liability. The Federal Law No 6.938 
of 08-31-1981 (…) provides in s 14, ss1, the obligation, regardless of 
fault, to repair the damage caused to the environment. The liability 
attributed to PROQUIMA and its quota holders is clear; they directly 
caused the environmental damage, since operated pollutant industrial 
activities for over two decades and technical studies proved that soil 
contamination of waste and groundwater came from these activities. 
CONSIMA is equally responsible for the environmental recovery; the 
obligation to recover the environment is considered ‘propter rem’, it is 
connected to the property and it is transferred to the current owner, 
even if it is not the one who caused the damage. 4. Medical Treatment. 
Liability related to the repair of the environmental damage includes 
the medical treatment of infected people, it is ‘propter rem’ and follows 
the property, encumbering the direct polluter (PROQUIMA and its 
quota holders) and the indirect polluter (CONSIMA). The existence 
of damage and causal connection has to be demonstrated by the 
victim, as per indicated in the sentence. (…) (Appeal No 0055393-
54.2003.8.26.0114 – SP, 26 March 2015, Rel Des Torres de Carvalho).

2 Superior Tribunal de Justiça or ‘STJ’ – Special Recourse No 650.728-
SC, dated 23 October 2007.

3 While a request for reservation of an amount for a creditor whose 
precise credit has not yet been determined is possible under Brazilian 
law, environmental claims are still at a disadvantage. 

Introduction
Usually bankruptcy is the last opportunity for a creditor 
to get its debt repaid or to at least recover part of its 
debt. In practice, however, the chance to satisfy such 
creditor’s claims by filing for bankruptcy is minimal, 
since the debtor often has little or no assets or its assets 
are insufficient to cover the claims of all creditors. 

Based on the previous development of bankruptcy 
legislation in the Russian Federation, it appears that 
the recent substantial change to Federal Law No 127-FZ 
dated 26 October 2002 ‘On Insolvency (Bankruptcy)’, 

as amended (the ‘Insolvency Law’), to a certain extent 
improved creditors’ rights in Russian bankruptcy 
proceedings giving them more opportunities to monitor 
and influence the bankruptcy procedure. 

Bankruptcy of companies and individual 
entrepreneurs
Previously, the Russian law offered the possibility of 
applying both the pro-creditor and pro-debtor systems 
without attempting to regulate in detail the mechanism 
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for its implementation. Under former norms, the 
insolvency procedure would have been identical 
regardless of whether the debtor or creditor applied to 
a court with a petition to commence the bankruptcy. 
For example, by using the rule of the ‘early bird catches 
the worm’, by initiating the bankruptcy proceedings the 
debtor has the possibility to appoint the interim trustee 
and therefore get de facto control over the bankruptcy 
proceedings, at least over the supervision stage because 
of the interim trustee’s influence upon which claims 
are registered timely in the creditors’ register, thus 
entitling such creditors to vote.

There are cases where bankruptcy trustees controlled 
by the debtor:
• conducted financial analysis in a favourable manner 

to that debtor;
• effectively opposed the inclusion of ‘unwanted’ 

creditors into the register;
• hid traces of certain transactions that had been 

performed by the debtor before and immediately 
after the commencement of insolvency and that could 
have been potentially challenged;

• helped to conceal documents and information; and
• made a number of other legal and illegal actions 

that could delay the acquisition of control by persons 
acting in the interests of creditors, as well as to reduce 
the probability of satisfying the interests of creditors.

After the recent amendments to the Insolvency Law, the 
debtor cannot initiate bankruptcy proceedings with a 
guaranteed appointment of loyal bankruptcy trustees.

In accordance with the new wording of Article 37 
of the Insolvency Law, a debtor is obliged to publish a 
notice in the Unified Federal Register of Bankruptcy 
Information before applying for bankruptcy. Then, 
a self-regulating organisation of bankruptcy trustees 
appoints a trustee by random selection.

In our point of view, currently the risk of abuse is 
minimised but not eliminated; theoretically there is still 
the possibility to conclude ‘secret agreements’ with a 
self-regulating organisation of bankruptcy trustees in 
order to appoint a trustee loyal to the debtor.

Important changes have occurred in the legal 
regulation of insolvency proceedings of banks and 
credit institutions that have significantly increased the 
protection of creditors. 

Previously, a bank had to follow the general 
procedure and:
• file a claim with a court to recover debt;
• obtain a court judgment;
• wait until the court judgment entered into effect;
• start enforcement of the court judgment; and, as a 

consequence, 
• file with the court a petition to initiate bankruptcy 

proceedings of the debtor.

At present, the Insolvency Law allows the bank to 
apply for debtor’s bankruptcy directly without going 
to court and obtaining an enforceable judgment. 
Therefore the banks can begin bankruptcy proceedings 
without any prior lawsuit and, in most cases, initiate 
bankruptcy proceedings prior to other creditors.

The amended Insolvency Law granted to the 
registered creditors whose claims are secured by pledge 
or mortgage the right to vote for the appointment of 
a bankruptcy trustee or a self-regulatory organisation 
for the termination of the bankruptcy proceedings, 
and for a transition to external management; as well as 
to apply for disqualification of the bankruptcy trustee. 
Previously, the secured creditors could not significantly 
influence the bankruptcy procedures because it was 
assumed that their pledge was a sufficient guarantee 
protecting their interests.

Also, the secured creditors obtained the right to 
determine the price of the sale of the pledged assets, 
as well as the procedure and terms of such assets sale. 
The court may decide on such matters only if there 
are disagreements with the bankruptcy trustee or 
other creditors.

Additionally, the new amendments allow the 
court to terminate the bankruptcy proceedings if 
there is evidence that the debtor or an interested 
creditor knew about the solvency of the debtor, and 
nevertheless they initiated bankruptcy proceedings 
for obtaining undue benefits.

Consequently, the court can terminate the bankruptcy 
in cases where the debtor is in fact solvent and prevent 
potential abuses by the debtor or creditors related to 
the debtor.

Bankruptcy of individuals 
Legal regulations concerning the bankruptcy of 
individuals without entrepreneurial status did not 
exist in Russia until 2015. Starting from 1 October 
2015, new amendments to the Insolvency Law should 
enter into effect allowing an individual debtor to be 
acknowledged as bankrupt by the court.1 

Generally new amendments are considered as a 
benefit for good-faith individuals since it allows them, 
in the course of bankruptcy proceedings, to free 
themselves of their debts while giving their property 
to settle creditor claims. However, potential creditors 
might get even more benefits in this case.

Previously, the lack of a debtor’s property meant 
termination of the enforcement proceedings and the 
writ of execution should have been returned to the 
creditor. Moreover, the creditor did not have a real 
chance to interfere with the bailiff’s actions or have 
influence on their decisions. 
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Bankruptcy procedures will allow the creditors to 
determine sustainable solutions for insolvent debtors.

Bankruptcy poses restrictions on the debtor’s rights 
on disposal of their assets. Once bankruptcy is filed, an 
individual is prohibited to make payments of all debts 
or possible fraudulent transfers to another person (for 
example, to their relatives). Foreclosure of property is 
not allowed as well. 

Moreover the creditor will achieve the right to 
challenge debtor’s suspicious and preferential 
transactions for the last three years. If a transaction is 
invalidated under the above grounds, the court will 
apply dual restitution and all assets transferred under 
such transaction shall be returned to the debtor and 
form part of its bankruptcy estate. 

At the creditor’s request, the court may impose an 
injunction to prevent the concealment of the debtor’s 
assets, in particular the individual debtor may be 
prohibited from leaving Russia until the procedure of 
selling their assets at the auctions is completed.

The creditors may also elaborate and approve a 
restructuring plan under which the debt is restructured 
(ie, postponed, discounted or otherwise modified) 
for up to three years. The restructuring option is not 
available if the debtor has no valid source of income 
or in some other specific cases. If a restructuring 
plan is successfully performed, the individual is not 
declared bankrupt. 

A secured creditor may propose including the sale 
of the pledged property into the restructuring plan. 
In cases where the secured creditor did not vote for 
a restructuring plan but the plan was subsequently 
approved, pledged assets can be sold at an auction based 
on the application of the secured creditor. In such cases, 
the secured creditor is entitled to 100 per cent of the 

proceeds received from the sale of the pledged assets 
under the restructuring procedure, provided that the 
receivables do not exceed the amount of the debt to 
the secured creditor. The court however may refuse the 
sale of the pledged property if such sale would prevent 
the performance of the proposed restructuring plan.

If the individual is unable to pay their debt in 
accordance with the debt restructuring plan, the court 
shall issue a ruling to annul the debt restructuring plan 
and declare the individual as bankrupt. In this case, 
the property (or part of the property) of the individual 
shall be sold at the auction.

As a result, the individual bankrupt cannot file a 
new petition on the bankruptcy, get new loans from 
banks without having disclosed the fact they have been 
declared personally bankrupt, nor practice any kind of 
business for five years from the moment of recognition 
of them as a bankrupt.

Conclusions
The changes in the Insolvency Law have made 
the bankruptcy procedure more transparent and 
minimised the risks of fraudulent actions. We believe 
the amendments introduced with reference to the 
Insolvency Law as a response to the growing number of 
insolvency cases, both of legal entities and individuals, 
has clarified and significantly improved the position of 
creditors acting in good faith in bankruptcy proceedings 
by providing more protection over their interests. 

Note
1 Initially the rules on insolvency of individuals should have entered 

into force on 1 July 2015. However, the President of Russia moved 
this event to 1 October 2015.


