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MR REGISTRAR JONES

MR REGISTRAR JONES:

A) The Applications

1. I have before me an application notice dated 31 October 2013 ("the First Application")
issued by Justice Capital Limited pursuant to Rule 2.109 of the Insolvency Rules 1986 ("the
Rules"). They challenge the remuneration and/or expenses of the administrators ("the
Administrators") of Calibre Solicitors Limited ("the Company") on the ground that they are in all
the circumstances excessive. The details of that claim are to be found in the evidence in
support. It is plain from paragraph 2 of the witness statement of Ms Campbell that the
remuneration and expenses concerned are those detailed in a progress report dated 6
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September 2013 ("the First Progress Report").

2. An issue that has arisen is whether the First Application can also challenge the
remuneration and/or expenses of the Administrators detailed in a progress report dated 5
February 2014 ("the Second Progress Report").

3. The issue arises because Rule 2.109 (1B) provides that an application:

"must ... be made no later than 8 weeks after receipt by the applicant of the
progress report which first reports the charging of the remuneration or the incurring of the
expenses in question".

4. The Applicant contends that the First Application is sufficient not least because the
matters it raises will be the same for both reports and there is little practical point in having two
separate applications.

5. Without prejudice to that argument, the Applicant issued a second application ("the
Second Application") to challenge the remuneration and expenses in the Second Progress
Report. It was not issued until 13 June 2014 and therefore the Applicant has to successfully
argue that the court has power to grant an extension of the 8 week time limit and should do so
on the facts of this case.

6. I therefore need to decide whether the Second Application is necessary and, if so,
whether I can and should extend time. Should I decide against the Applicant, an alternative
argument is that the Administrators' representations and/or conduct estop them from relying
upon the need for the Second Application and upon the expiry of the time limit.

B) Whether The Second Application Is Required

7. Rule 2.109 (1B) must be construed within the context of Rule 2.109 read as a whole
together with the other relevant Rules concerning remuneration. The statutory scheme can be
summarised as follows:-

7.1 Rule 2.106(1) within Chapter 11 of Part 2 of the Rules expressly provides that the
administrator is entitled to receive remuneration for his services. This must be fixed either as a
percentage of the value of the property dealt with or by reference to time properly given. The
decision fixing the basis is made by the creditors' committee or (failing that) the creditors or
(finally) the court (see the sub-rules of Rule 2.106). An administrator can request alteration of
the remuneration fixed and a review if matters change (see Rules 2.107 - 2.108 and 2.109A).

7.2 Remuneration can be paid during the administration (see Re Salmet International Ltd (In
Administration) [2001] BCC 796) but chapter 11 makes no further provision for the process or
method of calculation of the amount to be charged. This is the responsibility of the
administrator.

7.3 The creditors will be informed of the amount of remuneration charged by the
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administrator's progress report(s). Rule 2.47(3) (subject to exceptions in sub-rules (3A) and
(3B)) requires a report to cover the period of 6 months commencing on the date the company
entered into administration and then every subsequent 6 months. A copy is to be sent to the
creditors and registrar of companies within 1 month of the end of the period covered (except for
the final progress report - see Rule 2.47(4) subject to 2.47(5)).

7.4 Rule 2.47(1) provides that a progress report will include the basis of the remuneration
fixed and a statement of the "remuneration charged during the period of the report" (see
sub-paragraph (db)) (which will include remuneration charged for earlier periods if it is the first
report after the remuneration was fixed). This is to be done irrespective of whether payment
was made during the relevant period.

7.5 Rule 2.47(1) also provides (see sub-paragraph (dc)) that a progress report will include a
statement of the expenses incurred during the period covered irrespective of whether they have
been paid.

7.6 Rule 2.48A makes detailed provision for circumstances in which creditors can request
further information concerning a relevant progress report. Rule 2.48A(4) confers power upon
the court to extend the Rule 2.109 (1B) 8 week time limit should (in summary) a creditor have to
apply to obtain the further information. Rule 2.109 (1B) expressly provides that its time limit is
subject to this Rule.

7.7 Rule 2.109 provides for challenge to (in this order): remuneration charged; the basis
fixed; and/or expenses incurred. An application may be made by any secured creditor or any
unsecured creditor who has the concurrence of at least 10% in value of the unsecured creditors
including himself or permission of the court (Rule 2.109(1)).

7.8 If the application is well-founded the court may: reduce the amount; fix the basis at a
reduced rate or amount; change the basis; order that some or all of the remuneration or
expenses in question shall not be treated as expenses of the administration; and order
payment to the company of any or part of the excess (Rule 2.109(4)).

8. It is plain from that scheme that each progress report will deal with the remuneration
charged and expenses incurred for the period it covers. It is equally plain from the wording of
Rule 2.109(1B) that the 8 week period within which to challenge remuneration and expenditure
applies to the specific report which details the remuneration and expenses being challenged.
This is the ordinary meaning of the words used and there is no other purposive construction or
other Rule to gainsay these conclusions. It is consistent with the fact that Rule 2.109 (1A)
refers to remuneration charged and expenses incurred rather than to future remuneration and
expenses.

9. Furthermore there is good purpose behind this requirement. It should not be assumed that
because remuneration/expenses in one progress report are challenged, the
remuneration/expenses in other progress reports will also be challengeable. This is particularly
so when an "excessive" test is to be applied. It is right for each amount to be scrutinised and for
a separate decision to be taken before issuing the challenge.

10. It follows there must be one application for each report. Justice Capital Limited can not
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rely upon the First Report to challenge the remuneration and expenses detailed in the Second
Report. I reject the submissions to the contrary which do not overcome that plain construction.
Justice Capital Limited must apply for permission to extend time for the Second Application.

C) Can Time Be Extended?

i) Introduction

11. Whilst Rule 2.109 (1B) contains an express reference to one occasion when the 8 week
time limit is extended, namely if the court has made an order extending time under Rule
2.48A(4) (which does not apply in this case), there is no express power to do so conferred by
the Rule itself.

12. Mr Lopian, counsel for Justice Capital Limited, relies upon Rule 12A.55(2). It provides
that:-

"The provisions of CPR 3.1(2)(a) (the court's general powers of management)
apply so as to enable the court to extend or shorten time for compliance with anything required
or authorised to be done by the Rules" (my underlining).

ii) Purpose of the Time Limit

13. It is necessary to consider the purpose of the 8 week time limit in order to ascertain
whether it militates against Rule 12A.55(2) applying to Rule 2.109(1B) and, if not, for the
purpose of deciding whether to exercise the power to extend time.

14. The 8 week time limit is provided in the context of a scheme that entrusts administrators
with the power to decide not only the amount of expenses to pay third parties but also the
quantum of their own remuneration applying the basis of remuneration fixed. This will occur
with little room for dispute; "excessive" is a high threshold for challenge. The reason for this
approach must be that Parliament wants the process of determining the quantum of
remuneration and expenses to be resolved quickly. Parliament could have required agreement
by the creditors committee, for example, but plainly decided to avoid such a process because
of the delay and consequential uncertainty that might result. The 8 week time limit is consistent
with this approach. The policy behind it must be to achieve certainty of liability and entitlement
within a short time scale subject to the limited right of challenge.

15. This conclusion is supported by the fact that an administration is intended (where
possible) to provide a short term moratorium protecting the company against enforcement by
creditors and allowing it to continue to trade or exist without having to satisfy the debts owed to
pre-administration creditors. Ideally the aim is to achieve the purpose and finalise the
administration within a year. An administrator's appointment is to end when the objective has
been achieved and in any event will cease to have effect at the end of 1 year beginning with
the date of the order subject to extensions (see paragraph 76(1) of Schedule B1 to the
Insolvency Act 1986). The short term time scale justifies an 8 week time limit when certainty
within a relatively short time scale is required.
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16. Certainty is required because administrators need to know the financial position of the
company in order to pursue the purpose of the administration. Costs can be significant and the
answers to questions concerning the ability to achieve or how to achieve the purpose of the
administration may be affected by them. Certainty is also required by creditors individually
stymied by the moratorium. They wish to know whether the administration will proceed, and the
likely outcome, both of which will be affected by the quantum of remuneration and expenses to
be paid. It is also required by anyone who succeeds the administrator, for example liquidators
who wish to realise, distribute and dissolve. In addition with regard to expenses, certainty is
required by those waiting to be paid.

17. However, it is to be borne in mind that time is not always short for an administration. The
length of an administrator's appointment may be extended, potentially for a number of years
(see paragraph 76(2) of Schedule B1). Nor will certainty of quantum be achieved within the 8
week time frame if there is an application challenging the remuneration and/or expenses. There
are no time limits for determination of an excessive remuneration/expenses challenge. It would
have been understood by Parliament that determination will take further time, potentially
considerable further time. In addition Parliament will also have appreciated that not every
administration is the same and there will be circumstances when certainty is not as important.
There may be cause and room for delay.

18. As a result the purpose of certainty within a short time scale, whilst extremely important,
is not be treated as absolute. It cannot be concluded that the policy behind the 8 week time
limit prohibits Rules conferring a power to extend that time even if they do not expressly refer to
Rule 2.109. Such a power is not inconsistent with the policy.

iii) Rule 12A.55(2)

19. In my judgment Rule 12A.55(2) plainly includes such a power. Its natural construction (in
particular the words underlined at paragraph 11 above) is that it applies to the 8 week time
limit. This is not altered by the fact that the time prescribed by Rule 2.109 is expressed in
mandatory terms, using the word "must". Nor is it altered by the fact that Rule 2.109(1B) makes
express reference to a specific exception, namely Rule 2.48A(4). Reference to an extant order
that has already extended time does not make it an exclusive exception.

20. It might be argued that the Rule 12A.55(2) is concerned with case management powers
for issued claims, whereas Rule 2.109(1B) is to be treated as a limitation period which prevents
issuing. However, Rule 12A.55(2) is so widely worded that this construction neither fits an
ordinary meaning or a purposive approach. The words "anything required or authorised to be
done by the Rules" have no such limitation.

21. I therefore am able and need to decide whether an extension of time should be granted
for the Second Application pursuant to Rule 12A.55(2). I do so in circumstances of a third
application ("the Third Application") issued in time challenging the remuneration and expenses
detailed in a third progress report ("the Third Progress Report") dated 30 June 2014.

C) Extension of Time

22. The starting point is to consider the purpose of the 8 week time limit in the context of the
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statutory scheme.

23. In this case the purpose of certainty within 8 weeks will be thwarted by the Second
Application but it is difficult to see that this will have any significant effect when the
remuneration and expenses of the First Progress Report are already challenged. This is
endorsed by the fact that Mr Lopian informs me that the principles of challenge are the same
and similarly the remuneration and expenses of the Third Progress Report have been
challenged. In those circumstances the relevance of certainty for this administration's
remuneration and expenses is relatively small.

24. In that regard it is notable that the administrators rightly accept that any reasoning behind
decisions upon the First Progress Report which adversely affect their further remuneration
would be applied to the later remuneration.

25. There is an argument that this should be sufficient for the purpose of the exercise of my
discretion. However, Rule 12A.55(2) expressly applies the CPR. This must mean that
considerations relevant to the CPR are intended to be applied insofar as they are relevant to
the application. That raises the further issue whether the Court of Appeal's decision in Denton
and Others v T H White Limited and another [2014] EWCA Civ 906, [2014] 1 WLR 3926
("Denton") applies. In my judgment it does (or at least it should be borne in mind) because
Rule 2.109(1B) is (or is in effect) a peremptory provision; no application can be brought if it is
not complied with (subject to the power to extend time, which is equivalent to the power to be
released from sanction).

26. Applying Denton, the following matters stand out: the Applicant always intended to
challenge the remuneration and expenses in the Second Progress Report; the underlying
grounds relied upon are stated to be the same as those for the First Progress Report; the
evidence in reply in the First Application addresses the issues; the failure to issue the Second
Application in time was due to a misunderstanding of the Rules; the consequential delay in
itself is not significant; the Respondent in the course of correspondence was willing to agree an
extension subject to agreeing directions; and the delay has had no material effect upon the
policy of certainty for the reasons set out above.

27. Those factors do not mean that this is a trivial case of failure. It is a breach which
requires consideration of the second and third stages identified in Denton. Applying the second
stage test of Denton, misunderstanding is an explanation not an excuse for the breach and is
not a good reason for failure to comply. However, looking at all the circumstances and dealing
justly with the application, the combination of those factors leads me to conclude under the
third stage of the Denton test in the exercise of my discretion that an extension of time should
be granted notwithstanding the weight of the decisions under the first two tests.

D) Estoppel

28. In those circumstances the issue of estoppel does not arise.

E) Directions
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29. There is a fundamental concern that the costs involved in these three applications will be
disproportionate to the sums in issue. Although the following legal costs are only estimates
provided at this hearing at my request without reviewing the files, the figures given for each
side are: the First Application, £75,000; the Second Application, £50,000; and the Third
Application £50,000. These are to be measured against the total sums in respect of
remuneration (not expenses) of £166,000, £69,000 and £56,000 for the three Progress Reports
respectively in circumstances of the Administrators plainly being entitled to a significant figure
for their remuneration and expenses.

30. The First Application proceeds on the bases of (in summary): (a) the estimated cost for
the administration identified in terms of a "fair wind" was £150,000; (b) many instances of
inappropriate fee-earner level; (c) instances of duplication of work; (d) high number of time units
recorded requiring further explanation; and (e) too much time spent for P49 report.

31. Taking into account the estimate and the test of "excessive", it is not difficult to envisage
(although I make no finding) that a minimum sum of some £175,000 is unchallengeable. In
those circumstances only some £112,000 will be potentially in issue as against costs currently
estimated at £175,000 for each side with some £45,000 having been incurred by the Applicant
to date (no figure being available for the Respondents). The conclusion is obvious. This is
disproportionate. There will either have to be heavy cost cutting within costs budgeting or the
parties will have to narrow the issues.

32. The evidence in answer (understandably) relies upon the details of the relevant SIP 9
Time and Cost Summary. This (on its face) accords with the "Practice Direction: Insolvency
Proceedings", Part 6 [2012] BCC 265 applicable to any remuneration application under the
Act or Rules. However, it seems to me that the better approach for the parties is to assume that
(at least) £150,000 is reasonable and to concentrate upon the reasons why additional costs
were incurred within the context of the "excessive" test. I reach that view taking account the
evidence in reply. If the approach adopted in that evidence is followed, costs will never be
proportionate. In my judgment as a matter of case management and taking into account the
underlying policy behind Rule 2.109(1B) it is necessary to adopt a broad brush approach both
with regard to the evidence being considered and the time allowed for a hearing.

33. Whilst I will hear further argument if the following approach is not agreed prior to the
handing down of this judgment, I propose the following directions for all 3 Applications:-

33.1 By 4.00 pm on [to be agreed or else decided by me] the parties shall agree costs
budgets for compliance with the following directions taking account of the guidance figures
below or in the event of a failure to agree file a document identifying the costs agreed, those
disagreed and the reasons for such disagreement (costs budget guideline £1,500).

33.2 By 4.00 pm on [to be agreed or else decided by me] the Respondents shall file and
serve a statement of case incorporating a statement of truth explaining why the remuneration
detailed in the three progress reports exceeds £150,000 and providing such details as may be
required to oppose the assertion that remuneration over £150,000 is excessive (costs budget
guideline £5,000).

33.3 By 4.00 pm on [to be agreed or else decided by me] the Applicant shall file and serve a
statement of case in answer which will identify the remuneration and/or expenses alleged to be
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excessive and the reasons for this (costs budget guideline £5,000).

33.4 By 4.00 pm on [to be agreed or else decided by me] the Respondents shall file and
serve a statement of case in reply (costs budget guideline £2,500).

33.5 By 4.00 pm on [to be agreed or else decided by me] the parties will meet to hold without
prejudice discussions and insofar as dispute remains to draft a statement of issues agreed and
not agreed with a summary of the reasons for any disagreement to be filed within 7 days of that
meeting (costs budget guideline £3,500 for each party).

33.6 A further case and costs management conference is to be fixed on the first available
date not before 28 days after the date provided for the meeting above (costs budget guideline
£2,000 for each party). Part 3, II of the CPR shall apply.

33.7 A date to be fixed for a ½ day hearing.

33.8 Permission to apply.

Order Accordingly
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